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In the Court of Appeals of the District of Columbia 


Frank Tubins, Plaintiff in Error,) 

vs. V No. 1262. 

The District of Columbia. J 


1 In the Police Court of the District of Columbia, November 

Term, 1902. 

District op Columbia ) 

V. V No. 227,504. 

Frank Tubins. j 

Be it known that in the police court of the District of Columbia, 
in the city of Washington, in said District, at the time hereinafter 
mentioned, the following papers were filed and proceedings had in 
the above-entitled cause, to wit: 

Information. 

In the Police Court of the District of Columbia, September Term, 

A. D. 1902. . 

The District of Columbia, ss : 

Andrew B. Duvall, Esq., corporation counsel, by Janies L, Pugh, 
Jr., Esq., assistant corporation counsel, who for the District of Co¬ 
lumbia prosecutes in this behalf in his proper person, comes here 
into court and causes the court to be informed and complains that 
Frank Tubins, late of the District of Columbia aforesaid, on the 
24th da}^ of September, in the year A. D. 1902, in the District of 
Columbia aforesaid, and in the city of Washington, on 13th street, 
northwest, being then and there the owner or possessor of a certain 
dog and knowing said dog to be fierce and dangerous, did allow said 
dog to run at large to the danger and annoyance of the inhabitants 
of said District, contrary to and in violation of an act of Congress 
approved June 30,1902, and constituting a law of the District of 
Columbia. 

(Signed) JAMES L. PUGH, Jr., 

Assistant Corporation Counsel. 

Personally appeared Dornin Ellis this 30tli day of September, 
A. D. 1902, and made oath before me that the facts set forth in the 
foregoing information are true, and those stated upon intbr- 

2 mation received he believes to be true. 

(Signed) W. H. RUFF, 

Deputy Clerk of the Police Court for the 

District ojf Columbia. 
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FRxVNiC TUBtNS VS. THIS DISTRICT or COLUMBIA. 


Whereupon on the 13th day of November, 1902, the defendant 
being required to plead to said information, pleaded not guilty to 
same; to which plea issue was joined by the District of Columbia. 

And the District of Columbia, to maintain the issue on its part 
joined offered evidence in its behalf to prove by the testimony of 
Robert T. Frazier, a witness of lawful age, who stated: 

“ My first personal knowledge of the dangerous character of this 
dog was acquired on Sunday, August 3, of this year. On that day 
I was sitting in the front room of the second story of my house be¬ 
tween four and five o’clock. I heard a scream of a child, and almost 
simultaneously with that the vicious bark and growl of a dog. I 
jumped up and went to the window and looked out of the window 
nearest 3018, Dr. Machen’s house, and there I saw a bicycle lying in 
the gutter in front of his house, and then I lieard the patter of feet 
running up the steps next door to Dr. Machen’s house, 3018. I 
rushed downstairs, picked up the boy or child that had been at¬ 
tacked, and went out on the top landing of my steps and called next 
door ‘Are you hurt’? I got no reply. I waited there for a few 
moments and presently the little postal messenger boy, who is here 
in court—or was a moment ago- 

“ He went down the walk to take his bicycle. In the meantime, 
just before he came out of the house, while I was standing on my 
landing, I heard the bark and growl of a dog again, and looked 
around toward 3008, and this dog, which I recognized to be the dog 
living or kept at this place, rushed at me. I raised my hand and 
yelled at him. That gesture drove him off and he went behind the 
stoop of 3008. 

By tHe Court : 

Q. And that was the same time? 

3 A. At the same time. As I said before, when this little 

boy continued down the walk to take his bicycle again, as he 
raised his bicycle from the ground, I heard the bark and growl 
again and heard the patter of the feet of the dog rushing across the 
lawn. Before I could get to the boy the dog had grabbed him just 
about here (indicating). The little fellow screamed, and in order 
to save himself dropped his wheel. I rushed towards the boy, yell¬ 
ing at the dog and succeeded in driving him off. I then took the 
little fellow and examined him to see if he was bitten, and I asked 
him if he was bitten, and he replied, “ He pinched me, he didn’t bite 
me.” He refused to let me take his clothes off for the purpose of 
seeing whether his skin was torn. Next day, Monday morning, on 
the 4th of August, after talking the matter over and realizing the 
fact that the dog might attack my own children when they returned— 
they were then absent from the city—and for their protection, as 
well as for the protection of other children in the neighbor¬ 
hood— 

Mr. Douglass : I object to that. 

The Witness, continuing: I reported the matter to the police for 
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the reason that I didn’t know Mr. Tubins personally, so I went to 
the 10th precinct station, where I met a bicycle officer, and related 
the facts to him and told him that I thought that dog was dan¬ 
gerous, although I did not want to lodge any complaint against the 
dog. 

Mr. Douglass: I object to that. 

Mr. Pugh : State what you said to the officer, but not what he said 
to you. 

Mr. Douglass : I object to what he said to the officer. 

Mr. Pugh : I say it is competent. 

Mr. Douglass: It is a conversation between this witness and a 
policeman, neither of them being a party to the suit, and the de¬ 
fendant not being present. 

4 The Court: At the same time we wantany complaint that 
' this citizen made at the time. I think it is competent as 

well as necessary. * * * 

Mr. Douglass: I will note an exception. 

The Court : Certainly. 

The Witness: Shall I continue, your honor? 

The Court : Continue and state what you said to the officer. 

A. I said to this officer- 

Mr. Douglass : Your honor understands that all that is subject 
to my exception, this entire conversation. 

The Witness: It is veiy brief; it won’t be much to except to. 

Mr. Pugh : Don’t state what the policeman but what you said 
yourself. 

A. I related the facts that had happened on the previous Sun¬ 
day, to the policeman, and told him I thought that dog was dan¬ 
gerous ; that while I didn’t desire to file an official complaint against 
Mr. Tubins, I did desire to have called to his attention the fact that 
the dog made this attack, and to request that he keep him confined. 
* * * I made further requests, probably not less than half a 

dozen, of a similar nature, to the 10th precinct station, addressed to 
Mr. Tubins, the owner of the dog or occupant of 3008 13th street. 

By the Court : 

Q. Do you mean in writing ? 

A. No; through the officers; and I was informed by the officers 
and lieutenant of the station- 

By Mr. Pugh : 

Q. You got some information from them? 

A. I merely want to state this fact,—that I brought knowledge 
of the "dangerous character of this dog home to the defendant. 

5 M}’^ next personal knowledge of the dangerous character of 
this dog was on Saturday, September 20th, 1902. On that 

day, vvdiile returning home in the afternoon from my office, as I 
turned from Columbia road into 13th street to go to my home I 
saw a little colored girl running from this dog, the same dog; just 




4 FKANK TUBINS VS. THE DISTRICT OF COLUMBIA. 

above the premises 3008 IStli street she turned and threw a basket 
out in front of her towards the dog and that scared him off. My 
next knowledge of the dangerous character of this dog was acquired 
on Wednesday, September 24th, 1902. Upon my return from my 
office, between 5,20 and 6 o’clock, my little boy, six years old, met 
me just as I got inside the door and told me, “ Papa ”- 

Mr. Pugh : Do not tell what your little boy saia. 

The Witness: Can I describe the condition of the boy? 

Mr. Pugh: Yes. 

The Witness : The little boy was very pale and frightened, 
trembling all over. I inquired tlie cause, and he replied, and gave 
it to me. 

Mr. Douglass : Do not state what that was. 

The Witness : On the information given by him to me, the next 
day (25th) I made an official complaint in the prosecuting attorney’s 
office against the defendant for knowingly keeping a fierce and 
dangerous dog, simply and solely because that had happened which 
I had feared. That inforraatioii was filed on that day, and, as I 
understand, this case is merely a continuation of it. It was nolle- 
pressed, as shown by the records. 

Upon cross-examination witness stated that he had seen the dog 
around his house for about four or five months; that the dog was 
physically able to overpower a child of the size of the telegraph boy 
referred to above; that he had not notified the defendant of any of 
the attacks made by the dog upon various individuals; that he had 
notified the police department, requesting them that they liave Mr. 

Tubins confine the animal. Witness thinks he could identify 
6 the dog but there are other dogs in that vicinity like the 
animal in question. Does not know Mr. Hastings’ dog from 
Mr. Tubins’ dog. Witness never knew of the animal biting any 
one or tearing any one’s clothes, unless pinching be not considered 
biting. That he never knew the animal to break the skin of any 
person either by its teeth or paws. 

And the said District of Columbia, in further proof of the issues 
joined by it offered in its behalf the testimony of one Benjamin P. 
Martin, a witness of lawful age, and a letter-carrier in the city of 
Washington, who testified : 

That he was on the corner of 13th street and Kenesaw avenue, 
that he saw a dog attack a messenger boy and a gentleman (Mr. 
Frazier) drove the dog away. Does not know whose dog it was, 
and could not identify the same—thinks there are a number of 
collie dogs in the neighborhood,—does not know one from the 
other. 

And the said District of Columbia in further progf of the issues 
joined by it offered in its behalf the testimony of one WAf.TEii 
Caddick, being a witness about the age of twelve (12) years, who 
testified as follows:— 

That he is emplo^^ed in the Postal Telegraph Company; that 
some time in September, 1902, he went to deliver a message to the 
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iiouse, (Dr. Maclien’s) near the Iiouse of Mr. Frazier; that when he 
got off of his bicycle a dog came running after him and he ran 
into Dr. Maclien’s house—the dog did not catch him—does not 
know whether the dog was trying to bite him or not, but he was 
frightened. When he came out of the house the dog started at him 
again,—was wagging his tail—did not think the dog was going to 
bite, and witness did not run—did not have anything in his hand 
to defend himself,—“ the dog did not bite him, only pinched him,”— 
did not bring any blood nor tear his clothes,—the dog was large 
and strong enough to bite witness if he tried to. Witness does not 
know whose dog it was. 

T. P. Fowler, a witness sworn in behalf of the said District of 
Columbia, testified: 

That he lives near Mr. Tubins—the back of his premises over¬ 
looking that of Mr. Tubins’—that on August 7th, he was 
7 sitting on his lawn reading a paper and the dog dashed across 
the lawn running east apparently with the intention of at¬ 
tacking the witness—the witness made a motion as if grabbing a 
weapon and the dog shied off. That on the same afternoon witness 
saw a dog run towards Mr. Ellis^saw Ellis take up a rock and the 
dog disappeared around the corner^—that on the same afternoon wit¬ 
ness was standing on the corner of Thirteenth and Kenesaw avenue, 
and saw a dog run towards boy—boy was about 150 feet from wit¬ 
ness—dog about 50 feet from boy; when within a few feet of the boy, 
the dog was frightened away by two colored men—witness did not 
notice colored men until they had frightened the dog away. 

Dornin Ellis, being sworn in behalf of tlie said District of Co¬ 
lumbia, testified: 

That be is the party who signed the affidavit upon which the in¬ 
formation was issued—that he was induced to do so by a witness, 
Fowler, that he had subsequently tried to have the case nolle- 
prossed—and one evening about 6 o’clock, near Kenesaw avenue and 
13th street, a dog ran at him, jumped upon him and grabbed his 
coat sleeve but did not bite him—he pushed the dog off, the dog 
then ran at a negro woman who frightened him away with a basket— 
witness has known the animal in question for some time—does not 
consi(^er the dog dangerous or vicious. 

C. A. Carleson, a witness for the said District of Columbia, testi¬ 
fied as follows: 

That he is a sergeant for the police force—that he was requested 
by Mr. Frazier, one of the witnesses for the said District to see the 
defendant and ask him to confine the animal in question—that wit¬ 
ness went to Mr. Tubins’ house and told the defendant that com¬ 
plaints had been made about his dog—did not state however any 
attacks the dog had made upon any one—Mr. Tubins asked the wit¬ 
ness to test the dog and see if it was dangerous—thereupon the wit¬ 
ness, at the defendant’s request, drove the dog down the stairs to the 
basement—the animal exhibited no sign of bad temper—upon*cross- 
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examination the witness was asked if he considered the dog in ques¬ 
tion dangerous or vicious. This question was excluded by the court 
and exception noted. 

8 Whereupon the District of Columbia rested its case, and 
the defendant in support of the issue joined, testified in his 

own behalf as follows: 

That he bad owned the animal in question since its birth and — 
is of exceptional good temper, and tliat he had never known of the 
animal to attack any one or to show any disposition to do so until 
after proceeding was commenced—that no one had ever advised 
him of the alleged attacks made b}' the animal as recited by the 
witnesses for the prosecution—that the witness, C. A. Carleson, did 
call at his house before the information was issued and told him 
that a complaint had been made about his dog—that he did not tell 
him of any of the alleged attacks—that the defendant asked the 
said Carleson to test the dog for himself and assured said Carleson 
that if he ever discovered the dog doing anything to indicate that he 
was of vicious temper to kill it—that he so told a number of other 
policemen—that the dog in question goes to school with defendant's 
little girl, who is about ten years old and plays with the school chil¬ 
dren—that nearl}’^ every day the dog stays around tlie defendant’s 
business and was a constant companion of the children in the neigh¬ 
borhood—that the policemen of the Tenth Precinct station were 
asked by Mr. Frazier and Mr. Prowler to watch the dog—that this 
was done by various policemen and that after watcliing it, they re¬ 
fused to liav’^e anything to do with having a warrant issued—that 
they saw nothing wrong with the animal—that there are eight collie 
dogs in the immediate neigliborhood of the defendant’s residence, 
one of them within a block. 

(The defendant was thereupon asked if he had ever had any diffi¬ 
culty in distinguishing his own dog from another in the immediate 
neighborhood—objection was made and sustained by court and ex¬ 
ception noted by defendant.) 

Tlmt his dog, from eight o’clock on the 20th of September to noon 
on the 21st of September was at his place of business about two miles 
from his residence. 

The defendant, in further proof of issue joined, produced witness, 
Fred. G. Colvert, who testified as follows: 

That he has known the dog in question all of its life—has seen 
the dog frequently—does not consider the animal either dan- 

9 gerous or vicious—has seen the animal playing with small 
children in front of the detendant’s place of business—never 

exltibited any bad temper. 

The defendant in further proof of issue joined, produced witness 
Eobert 0. Oliendienst, who testified as follows: 

Tliat he is a policeman—Iris beat was near defendant’s place of 
business—has frequently seen the animal in question—has seen 
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children playing with the animal and pulling it around and treat 
it in almost any manner—animal never exhibited any bad temper— 
does not consider the same either dangerous or vicious. 

The defendant in/urther proof of issue joined, produced witness, 
Thomas B. Brown, who said: 

That he is a policeman around defendant’s place of business— 
that he had frequentl}'' seen the animal in question playing with 
children there—that large numbers of small children were playing 
with the animal, pulling it by the hair, and treating it in a very 
rough manner—that the animal was always in a good nature and 
never exhibited any bad temper. 

And the defendant in further proof of issue joined, produced wit¬ 
ness T. C. Goeheen, who testified: 

That he is a policeman—that his beat is around the defendant’s 
place of business—that he has almost daily seen the dog in question 
playing with children on the street in front of the defendant’s 
place of business—that some children were pulling the animal’s 
hair, its ear and its tail and treating it rpughly—that the animal 
never exhibited aii}^ bad temper or showed the slightest sign of being 
dangerous or vicious. 

And the defendant in further proof of the issue joined offered 
witness A. V. Brown, who testified: 

That he is a policeman,—that Mr. Tubins lives on his beat—has 
frequently seen small children playing with the animal. The chil¬ 
dren would pull his tail and his hair, and the dog seemed to be 
very friendly,—never exhibited au}’^ dangerous or vicious tenden¬ 
cies. 

And the defendant in further proof of the issue joined offered 
S. D. Edwards, as a witness who testified : 

That he has known the animal in question all of its life,— 
10 witness is a policeman with defendant’s place of business on 
his beat—that he has frequently noticed the animal in ques¬ 
tion,—that he seemed to be a special pet with children in the 
neighborhood, and has frequently seen children playing with the 
animal,—that witness considers the animal of unusual good tem¬ 
per—that he knows nothing of the conduct of the animal while at 
defendant’s residence. 

And the defendant in further proof of the issue joined offered as 
a witness W. B. Denny, who testified: 

That he has raised collie dogs all of his life. 

Witness was asked if he was acquainted with the disposition of 
collie dogs as a class. 

Objection was raised to the question by the prosecution, the same 
was sustained, and an exception noted. 

Whereupon it was stated to the court by counsel for defendant 
that this witness was offered for the purpose of proving that collie 
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dogs as a class are in no ways dangerous or vicious; and secondly 
for the purpose of proving that animals of this class have a ten¬ 
dency or habit of running at people in a plaj^ful manner, whether 
persons are strangers or otherwise; but with no intention of doing 
bodily harm. # 

Tiiis testimony was refused and exception noted. 

Witness further testified that he was acquainted with the animal 
in question, and that he had frequently seen the same—that his 
children had played with the animal at his home—that the animal 
was not, in his opinion, in any way dangerous or vicious, but of un¬ 
usual good temper. 

And defendant in further proof of issue joined, — W. G. Mead, a 
witness of lawful age, who testified : 

That he lives within four or five doors of defendant’s place of 
business—that he has frequently seen the animal in question play¬ 
ing with children on the street in front of his house. “ I have seen 
the children grab hold the animal by his hair, and he would pull 
them while on roller skates.” The animal seems to be of unusual 
good nature,-—never saw any sign of bad temper or vicious¬ 
ness. 

11 The defendant in further proof of issue joined offered 
Leroy 0. Morris, a witness of lawful age, who testified: 

That he lives within a short distance of the defendant’s house—that 
he has frequently seen the animal at defendant’s residence playing 
with children—that the animal appeared to be of unusual good 
disposition—that he does not consider the animal dangerous or 
vicious. 

Thereupon counsel for defendant stated to the court “ We offer 25 
more witnesses for the purpose of proving that they know this dog— 
that they have seen him at Mr. Tubins’ place of business and at his 
house,—that five of said witnesses would testify to have seen the 
animal in Mr. Tubins’ yard and in his house for over a month while 
working there,—that four of said witnesses would testify that on 
the 20th of September, one of the days at which the animal is al¬ 
leged to have made attacks on sundry people at defendant’s resi¬ 
dence, that the animal was at his place of business—-that none of 
said 25 witnesses had any knowledge of the alleged attacks made 
by the animal as testified by witnesses for the prosecution.” Coun¬ 
sel for District of Columbia agreed that said witnesses would so tes¬ 
tify and waived producing witnesses. 

At conclusion of the testimony counsel for defendant asked the 
court to rule as a matter of law, that from the facts shown in this 
case the defendant was not guilty of any violation of the statute, 
for the reason that there was no testimony whatsoever showing or 
tending to show that the defendant had any knowledge of the al¬ 
leged attacks made by the animal, and that he had no knowledge 
of any facts going to show any vicious or dangerous tendencies on 
the part of the animal. 

This motion was overruled by the court, and exception noted. 
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Thereupon tlie court fined the defendant the sum of twenty (20) 
dollars, and notice given by the defendant's counsel in open court 
of intention to apply for writ of error. 

November 15th, 1902. 

(Signed) CHARLES S. BUNDY, [seal.] 

Acting Judge of Police Court, D. 0. 


12 Transcript of Record, 

In the Police Court of the District of Columbia, September Term, 

1902. 

District of Columbia 
vs. 

Frank Tubins. 

Justice Luke C. Strider, acting judge, presiding. 

Defendant arraigned Saturday, October 4,1902. Plea: Not guilty. 
Judgment: Guilty. Sentence: To pay a fine of ten dollars and, in 
default, to be committed to the workhouse for the term of thirty 
days. Execution of sentence suspended. Personal recognizance in 
the sum of one hundred dollars entered into to appear in the police 
court. Notice of filing motion for a new trial. 

October 8,1902.—Motions for a new trial and in arrest of judg¬ 
ment filed. 

October 29,1902.—New trial ordered upon consideration of de¬ 
fendant’s motion therefor. 

November 13,1902.—Justice Charles S. Bundy, acting judge, pre¬ 
siding. Upon new trial and rehearing defendant pleads not guilty 
and is adjudged guilty. Sentence: To pay a fine of twenty dollars 
and, in default, to be committed to the workhouse for the term of 
sixty days. Exceptions taken to the rulings of the court on mat¬ 
ters of law and notice given by defendant of his intention to apply 
to a justice of the Court of Appeals, D. C., for a writ of error. 

13 November 15,1902.—Recognizance in the sum of one hun¬ 
dred dollars entered into on writ of error to the Court of 

Appeals, D. C., upon the condition that in the event of the denial of 
the application for a writ of error the defendant will, within five 
days next after the expiration of ten days, appear in the police 
court and abide by and perform its judgment, and that in the event 
of the granting of such writ of error the defendant will appear in 
the Court of Appeals of the District of Columbia and abide by and 
perform its judgment in the premises. August C. Demonet, surety. 
Bill of exceptions filed, settled and signed. 

November 21,1902.—Writ of error received from the Court of 
Appeals of the District of Columbia. 


No. 227,504. Information for Dangerous 

Dog. 
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14 In the Police Court of the District of Columbia. 

United States of America, 1 
District of Columbiay j 

I, Joseph Y. Potts, clerk of the police court of the District of Co¬ 
lumbia, do hereb}^ certify that the foregoing pages, numbered from 
1 to 13 inclusive, to be true copies of originals in cause No. 227,504 
wherein The District of Columbia is plaintiff and Prank Tubi^ 
defendant, as the same remain upon the files and records of said 
court. 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, —the city of Washington, in said District, this 2d 
day December, A. D. 1902. 

[Seal Police CJourt of District of Columbia.] 

JOSEPH Y. POTTS, 

. Clei‘Jc Police Courts Dist, of Columbia, 

15 I "UiHT^ Spates of America, ss : 

TUTeJ^r^srdento^ie United States to the Honorable Charles S. Bundy, 

court of the District of (Columbia, Greeting: 

' ^Because in the record and proceedings, as also in the rendition of 
the judgment of a-plea w hich is in the said police court, before you, 
between The District of Columbia, plaintiff, and Frank Tubins, de¬ 
fendant, a manifest error bath happened, to the great damage of the 
said defendant as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and full and 
speedy justice done to the parties aforesaid in this behalf, do com¬ 
mand*'you, if judgment be therein given, that then, under your seal, 
distinctly and openly, you send the record and proceedings aforesaid, 
with all things concerning the same, to the Court of Appeals of the 
District of Columbia, together with this writ, so that you have the 
same in the said Court of Appeals, at Washington, within 15 days 
from the date hereof, that the record and proceedings aforesaid 
being inspected, the said Court of Appeals may cause further to be 
done therein to correct that error, what of right and according to 
the laws and customs of the United States should be done. 

Witness the Honorable Richard H. 
Beal Court of Appeals, Alvey, Chief Justice of the said Court of 
District of Columbia. Appeals, the 21st day of November, in the 

year of our Lord one thousand nine hundred 
and two. 

ROBERT WILLETT, 

Clerk of the Court of Appeals of the District of Columbia. 

Allowed by— 

R. H. ALVEY, 

Chief Judice of the Court of Appeals 

of the District of Columbia. 

Endorsed on cover: District of Columbia supreme court. No. 
1262. Frank Tubins, plaintiff in error, m. The District of Columbia. 
Court of Appeals, District of Columbia. Filed Dec. 2,1902. Robert 
Willett, clerk. 











